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Further Thoughts on Valuing Contaminated Property

he Pennsylvania Supreme Court of-
I fered guidance last month on how
to calculate the value of contami-
nated property, in Harley-Davidson Motor v.
Springettsbury Township, No. 82 MAP 2014
(Pa. Sept. 29, 2015). | wrote about this case
and the general problem in 2013, shortly
after the Commonwealth Court had issued
its opinion. The Supreme Court seems to
have taken a somewhat different approach,
and so analysis of this common set of issues
warrants some further thoughts.

Harley-Davidson is a property-tax valu-
ation case. Property-tax valuation occurs
under a statute, and so the Supreme Court
did not directly decide how to value con-
tamination in any other context. However,
the court’s reasoning will surely be cited
in cases involving property-damage claims.
Indeed, should a natural resource dam-
age issue ever arise in Pennsylvania,
Harley-Davidson may offer some guidance.
Therefore, environmental lawyers and liti-
gators may wish to give this opinion some
study, as contrary as that may be to their
sense of self.

Harley-Davidson owns industrial prop-
erty near York on which first the United
States and then Harley-Davidson’s prede-
cessor manufactured ordnance in the past.
Part of the parcel is now a motorcycle plant.
The former operation resulted in contami-
nation, federal Superfund litigation, and
ultimately a consent decree between the
United States and Harley-Davidson under
which the parties obligated themselves to
implement the cleanup and agreed on how
to divide the cost.

That cleanup has proceeded under the
One Cleanup Program, which allows re-
mediation that satisfies Pennsylvania’s Land
Recycling and Environmental Remediation
Standards Act (Act 2) to count as satisfying
the obligations of the responsible parties to
clean up under the federal Comprehensive
Environmental Response, Compensation
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and Liability Act (CERCLA), and the
Resource Conservation and Recovery Act
(RCRA). Act 2 by its terms provides liability
protection against any state environmental
statutory obligations.

Property-tax assessment begins with the
property’s fair market value. That is the
amount that a willing but unobligated,
buyer would pay a willing, but unobligated,
seller for the property. The question is how
to adjust an estimate of fair market value
to take into account contamination on the
property.

The case considered three components
of the contamination’s negative effect on
the value of the

could have relied on the consent decree.
Cost to cure makes sense as a measure
of diminution when the hypothetical pur-
chaser would incur an obligation to cleanup
by acquiring the property. That purchaser
would deduct an estimate of that liability
from any amount it would offer to pay.
However, in this case, Harley-Davidson
and the United States had personal obliga-
tions to cleanup that they would not extin-
guish by selling the property. Accordingly,
any purchaser would assume that they
would perform, and that the purchaser
would incur no cost. The Supreme Court
therefore agreed with the Commonwealth
Court that a deduc-
tion for the cost to

property: the “cost
to cure”; some sort
of measure of the
contingent loss of a
hypothetical buyer
in the event that the
plan for cleanup
fails; and stigma.
Cost to cure is
the estimated cost
of remediation. One
might assess con-

Some provision must
be made for those limi-
tations on a hypotheti-
cal purchaser’s ability to

use the property.

cure is only proper
when the purchaser
would have to im-
plement the remedi-
ation, not someone
else.

However, the
Supreme Court did
not agree with the
Commonwealth
Court that the con-

taminated property
by simply deducting
the remediation cost
from its fair market
value. The Supreme
Court noted that the Commonwealth Court
seemed to have endorsed a cost-to-cure
deduction for property-tax valuation in B.P.
Oil v. Board of Assessment and Appeals
of Jefferson County, 633 A.2d 1241 (Pa.
Commw. Ct. 1993). However, the Supreme
Court “has not spoken to the question of
whether a cost-to-cure approach to valu-
ation should be embraced in this com-
monwealth. We reserve the answer to that
question for another day,” the court held in
Harley-Davidson.

That raises the question of why cost
to cure would not be a measure of the
diminution in property value, or at least a
component of the diminution. Perhaps the
Supreme Court meant that cost to cure was
not a complete measure of the diminution
in property value, but the opinion does not
say so.

The Supreme Court did not endorse
cost to cure in Harley-Davidson because
any likely purchaser from Harley-Davidson
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sent decree entirely
protected any hypo-
thetical prospective
purchaser. The valu-
ation had to include
some deduction to take account of the pos-
sibility that the cleanup did not occur, or
that it turned out to be inadequate.

The taxing authority took the position
that any prospective purchaser could enter
into a buyer/seller agreement under Act 2
and would be protected from liability. The
Supreme Court accepted that if the transac-
tion met the conditions of the program at
the time of any hypothetical transaction and
if Harley-Davidson and the United States
successfully implemented the cleanup and
if no further action were required, the buyer
would be protected. However, those are all
contingent events, and so some deduction
must take into account the contingent li-
ability to the purchaser.

Further, the Supreme Court noted that
even the purchaser under a buyer/seller
agreement has to provide access and restrict
certain uses of the property. Thus, the reme-
diation itself is not a complete cure. Some
provision must be made for those limita-

tions on a hypothetical purchaser’s ability to
use the property.

Finally, the Supreme Court endorsed an
adjustment to assessed value on account
of the stigma of contamination. In Harley-
Davidson, the taxing authority’s expert had
reduced fair market value by 5 percent to
reflect stigma. There was no particular sci-
ence or analysis underlying the choice of
5 percent—just the appraiser’s experience.
That sufficed, according to the Supreme
Court.

One might want to look carefully at what
the court subsumed within stigma. It is not
the cost to cure. It is also not the contin-
gent cleanup, access or use restrictions in
the second category. Thus, stigma must be
some deduction from what a buyer would
be willing to pay for a general sense that
contamination makes a property just not
right any more.

If that is what the Supreme Court meant,
then it puts one in mind of Stambovsky
v. Ackley, 169 A.D.2d 254 (1991). In that
case, the buyer claimed that the seller of a
house in Nyack, New York, had defrauded
him because the seller had not disclosed
that the house was haunted. The buyer’s
claim survived a motion to dismiss be-
cause a house with the reputation for being
haunted might, in fact, be harder to sell.

Other sorts of claims for losses because a
property is just not right after contamination
do exist. Natural resource damage claims
can include losses of cultural value when
contamination diminishes the experience
of traditional Native American practices, for
example, not because of actual exposure to
contaminants, but because the presence of
contaminants makes the land less suitable
for traditional or spiritual use.

So is the Pennsylvania Supreme Court
recognizing this sort of “just not right”
stigma? Is contamination now the pol-
tergeist of Stambovsky? And, if so, how
would one value it? Those questions are
difficult enough for residential property,
but Harley-Davidson is about property in
industrial use. Indeed, it had been in in-
dustrial use—including ordnance manufac-
turing use—going back to the 1940s. No
reasonably sophisticated purchaser would
expect that property to be pristine. And yet,
the Supreme Court has affirmed a 5 percent
adjustment for stigma. What this all means
needs a good bit more elucidation. «



