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The Budget, New Regulations and the Fear of Fracking

he first 10 days of March were inter-
esting for those who attempt to divine

regulatory priorities or enforcement
strategies from environmental policy pro-
nouncements. On March 3, Gov. Tom Wolf
released his budget. The budget in brief—
the governor’s plain-language overview—
does not mention the word “environment”
or “environmental” anywhere in the text. It
does, however, discuss natural gas develop-
ment repeatedly in the course of arguing for
a new severance tax to replace other levies
and to fund education.
On March 9, the Department of

Environmental Protection announced a new
iteration of the proposed revisions to the
regulations governing that same natural gas
development. On March 11, Acting DEP
Secretary John Quigley reportedly told a
legislative committee that Wolf would sup-
port continuation of the moratorium on
natural gas development in the Delaware
River Basin.

Wolf's proposed budget itself proposes
a $7.8 million increase in the DEP’s ap-
propriation, an increase of 5.7 percent, or
about twice the average. The absence of
rhetorical support for that increase contrasts
interestingly with President Obama’s State
of the Union. The president devoted three
paragraphs to climate change. He tied it to
environmental protection, national security
and foreign relations. The budget in brief
makes no mention of it, even in the context
of natural gas development.

Were one predicting now the state-level
regulatory issues that will have the broadest
impact on Pennsylvanians, one would prob-
ably not focus on natural gas well drilling,
but would choose implementation of the
federal regulations directed at greenhouse
gas emissions, and most particularly the
existing source performance standards for
electric power plants proposed last year
under Section 111(d) of the Clean Air Act.
The president alluded to them.

The Environmental Protection Agency
has proposed establishing budgets for each
state’s greenhouse gas emissions from large
sources. Achieving them will involve regu-
latory or legislative changes that will create
significant winners and losers. Under the
proposed rules, states would have a lot of
flexibility on which changes they would
make, and therefore who would win and
lose. Each state, then, has a significant stake
in what the federal regulations look like,
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and how the state will regulate to achieve
the federal standards.

The answers to those questions will affect
the cost of electricity in the state, which in
turn affects the cost of everything. Relative
costs will alter the competitive position of
each state. Moreover, the available strate-
gies for compliance will adjust the com-
petitive position of different forms of energy.
Burning natural gas to make electricity
causes lower emissions of greenhouse gases,
particulates and certain other air pollutants
than does burning coal or oil. Accelerating
conversion to natural gas improves the
market for gas and induces more develop-
ment. Pennsylvania
produces a lot of

ronmental threat. If you talk about gas, you
interest both of them.

But as the natural gas boom matures, one
can readily see that the economic opportu-
nity presented by other industry that inex-
pensive, reliable, natural gas fuel or natural
gas liquids for chemical feedstocks might
attract to Pennsylvania probably dwarfs
the natural gas exploration and production
activity here. Conventional environmental
regulatory and enforcement policy affects
whether those new ventures locate here or
somewhere else.

In the same way, those Clean Air Act reg-
ulations (as well as implementation of Clean

Water Act rules on
cooling water intake

natural gas.

So, what is one
to make of the ab-
sence of any men-
tion of this whole
suite of issues by the
governor? How can
one use the March
rhetoric to predict
how the DEP will
approach one’s cli-

The proposed natural
gas regulations, in part,
react to this 'fear of
fracking.'

structures) probably
will drive the price
of electricity, and
therefore everything
else, and therefore
have more impact
on  Pennsylvania
than natural
rules.

More  general
environmental regu-

gas

ents? How can one
use the March rheto-
ric to advocate for particular outcomes?

The new Pennsylvania administration
may simply not yet be prepared to dis-
cuss environmental protection policy. If that
were true, then one would predict very little
interesting news from the DEP for a while.

But that does not square with the natural
gas rule-making proposal or the statement
about the Delaware River Basin Commission
moratorium. It also would not square with
the DEP's recent efforts to impose regula-
tory change on other parts of the natural
gas industry.

For example, the DEP is currently at-
tempting to impose leak detection and
repair requirements on compression sta-
tions along interstate gas pipelines as “best
available technology” for control of volatile
organic compound emissions and green-
house gases, even though the federal EPA
has determined that it is not “best available
control technology.”

Perhaps the clue is in the pervasive focus
on the natural gas industry. During his
gubernatorial campaign, Wolf only really
spoke about natural gas regulation when
discussing the environment. His references
to other issues—such as perhaps joining the
Regional Greenhouse Gas Initiative—were
fleeting. He was, of course, probably ad-
dressing natural gas because that is what
voters care about.

Many Pennsylvanians see natural gas
development as a welcome bright spot
on what was, during the recent recession,
a bleak economic landscape. Others see
natural gas development as a grave envi-
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latory policy also
affects the location
and nature of the environmental impacts of
any of that new industrial development. In
the same way, that general policy will affect

the environmental impacts of energy use,
and therefore of everything else.

But Pennsylvanians are transfixed by the
environmental impacts of natural gas devel-
opment itself. For example, the courts seem
to assume that natural gas development has
a broad, negative environmental impact.
Just recently, U.S. District Judge Matthew
Brann of the Middle District of Pennsylvania
refused to enter a Lone Pine order in a case
where the plaintiffs alleged that “noise,
traffic, lights and other aspects” of natural
gas exploration and production activities
in Bradford County constituted a nuisance
or negligence, in Russell v. Chesapeake
Appalachia, No. 4:14-cv-148 (W.D. Pa. Mar.
2, 2015).

Similarly, at the risk of overciting it, the
plurality opinion in Robinson Township v.
Public Utilities Commission, 83 A.3d 901
(Pa. 2013), assumes a significant adverse
environmental impact from unconventional
natural gas development. The state of New
York will not allow any development of
Marcellus or Utica shale natural gas, and, as
mentioned above, neither will the Delaware
River Basin Commission. Most other con-
struction or industrial activities are not
presumed to cause environmental harm in
this way.

The proposed natural gas regulations,
in part, react to this “fear of fracking.” In
general, they would impose heightened
permitting and performance standards on

“unconventional” oil and gas wells in a new
Chapter 78a of Title 25 of the Pennsylvania
Code. That might or might not make a ma-
terial difference in the risk posed by the
activity. Nevertheless, the proposal sends
a message that the DEP has a heightened
sensitivity to those risks. That may allay fear
both by assuring some that enforcement
will increase and by convincing some that
permitted wells have been subjected to
more rigorous assessment. “Stronger” rules
are to natural gas wells what the U.S. Food
and Drug Administration is to meat; the
certification convinces more people that the

product is safe.

In addition, the proposed regulations ex-
pand the sections addressing responsibility
for the impacts of unconventional oil and
gas wells. Proposed Section 78a.51 imple-
ments Section 3218(c) of the Amended Oil
and Gas Act, and governs imposition of
responsibility for “pollution or diminution”
of a “water supply”—a well or waterbody
from which one draws water. The proposal
would expand the activities for which a
well operator bears statutory responsibility
to include “well site construction.” There is
no state statutory or regulatory obligation to
replace water supplies affected by construc-
tion generally; that is a matter for private tort
unless there is a discharge of a pollutant to
the waterbody. Building a natural gas well
pad, however, would be subject to Section
3218(c), although, to be sure, not the
presumption of any well pad construction
within 2,500 feet of the well.

Similarly, the proposed regulations
would not change the gas migration re-
sponse provision, Section 78a.89. That sec-
tion appears to have no statutory predicate.
It requires any gas well owner or operator
who “is notified or otherwise made aware
of” a gas migration incident to investigate
without geographic limitation.

Read literally, the language would re-
quire the owner of a well in Bradford
County to investigate gas migration near
Pittsburgh. Because that is absurd, no one
really knows what the rule means. Yet the
DEP does not propose to amend it.

This focus on the “fear of fracking” may
allow lawyers to advocate by reference to
natural gas activities; one can argue that an
activity is more or less safe than a fracking
job. But it may also lead to lost opportunity
as the government focuses on natural gas
and fails to take steps in other areas that
could give Pennsylvania important competi-
tive and environmental advantages.



