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On May 10, the Commonwealth Court heard argument in Hatfield Twp. v. DEP, a set of consolidated appeals by 
municipalities operating sewage treatment plants concerning the "total maximum daily load" for Neshaminy Creek. 

The case highlights a relatively new trend: petitions for attorney fees under the Pennsylvania Clean Streams Law at the 
conclusion of appeals to the Environmental Hearing Board. All of the petitions filed to date seek fees from the Department 
of Environmental Protection. 

Expansion of fee awards against the DEP has the potential to influence how the agency conducts itself. As I explain below, 
the DEP will generally be on safer ground denying approvals and not taking action. 

In times of tight budgets, we cannot readily predict whether the risk of an attorney's fee award will delay a permit or perhaps 
influence its contents against a regulated entity. If you believe that environmental risk lies in change — new factories, 
roads, power plants and transmission lines — then that is an environmentally protective feature of the Clean Streams Law. 

If, however, you are concerned that what we have now requires replacement or supplementation to reduce the overall 
environmental impact of the economy, then denying or delaying approvals for new things is, overall, where more risk lies. 

The Clean Streams Law, P.S. 35, Sections 691.1 to .1001, is Pennsylvania's water pollution prevention statute. Section 4
(3) sets out the objective of the statute to be "not only to prevent further pollution of the waters of the Commonwealth, but 
also to reclaim and restore to a clean, unpolluted condition every stream in Pennsylvania that is presently polluted ... ." 
Section 1 defines "waters of the Commonwealth" to include any natural or artificial body of or channel for water, including 
ground water. 

As one might expect, the DEP regulates discharges of pollutants from industrial and municipal sewers and other "point 
sources" under a set of regulations that implement and mimic the federal National Pollutant Discharge Elimination System 
established under Section 402 of the federal Clean Water Act. However, because the Clean Streams Law addresses any 
activity that could cause "pollution" of any stream or even of the ground, many of the DEP's regulatory programs take at 
least some statutory authority from it. 

The DEP naturally regulates stream crossings and wetlands encroachments under Chapter 105 of the its regulations, earth 
disturbances and erosion and sedimentation control under Chapter 102, and flood plain obstructions under Chapter 106 
using, at least in part, authority granted by the Clean Streams Law. 

Somewhat less obviously, the Environmental Quality Board, which issues the department's regulations, cited the Clean 
Streams Law as authority for adopting Pennsylvania's solid and hazardous waste regulations, oil and gas rules, surface 
and underground coal mining and non-coal surface mining rules, and even some provisions of the land recycling program 
rules, among others. A lot of what the DEP does, it does at least in part under the Clean Streams Law. 

Section 307(b) of the Clean Streams Law allows any person adversely affected by a final action of the DEP under that 
statute to appeal to the Environmental Hearing Board. Section 307(b) goes on to authorize "the Environmental Hearing 
Board, upon the request of any party, ... in its discretion [to] order the payment of costs and attorney fees it determines to 
have been reasonably incurred by such party in proceedings pursuant to this act." 
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Attorney fee recoveries under Section 307(b) were relatively uncommon until recently. 

In 1990, the Commonwealth Court had set forth a standard for recovery under a parallel — or more liberal — provision of 
the Surface Mining Conservation and Reclamation Act in Kwalwasser v. Department of Environmental Resources . 

Under Kwalwasser , an appellant could recover fees if a final order had been issued under which the fees applicant had 
been the prevailing party, the applicant had achieved some degree of success on the merits, and the applicant had made a 
substantial contribution to the full and final determination of the issues. Simply stated, under Kwalwasser , an appeal had to 
be litigated to an adjudication, and the fees applicant had to have prevailed. 

The Supreme Court's 2007 decision in Solebury Township v. DEP liberalized that standard. In that case, the Department of 
Transportation required a water quality certification — issued under the Clean Streams Law and the federal Clean Water 
Act — to construct improvements to Route 202 in Montgomery County. The DEP issued the certification, and several 
townships appealed. Ultimately, the DEP rescinded the certification, and PennDOT deferred the project. The townships' 
appeal was, therefore, dismissed as moot. 

The townships sought attorney fees. While they had not obtained a final adjudication from the EHB, they had substantially 
prevailed. The EHB denied fees, but the appellate courts reversed. The Supreme Court held that the EHB had taken too 
narrow a view of Kwalwasser , and that the townships could recover fees for their appeals because they had obtained what 
they sought as a practical matter. 

Last year, in Upper Gwynedd Towamencin Municipal Authority v. DEP , the Commonwealth Court similarly endorsed fee 
awards against the DEP, describing Solebury Township as adopting the "catalyst" theory of attorney fee recovery. That is, a 
rule permitting attorney fee recovery if the litigation brought about some end desired by the fees applicant, even if the fees 
applicant did not prevail. 

Ten years ago, the U.S. Supreme Court rejected application of the "catalyst" approach in federal fee-shifting cases in 
Buckhannon Board & Care Home Inc. v. West Virginia Dept. of Health & Human Services . 

The EHB in two opinions — Crum Creek Neighbors v. DEP and Hatfield Twp. Municipal Auth. v. DEP — was in accord, 
stating the standard as follows: 

"In the absence of bad faith or vexatious conduct, in order to be eligible for an award of attorney fees under Section 307(b) 
a party must first satisfy three criteria: 

1. The applicant must show that the DEP provided some of the benefit sought in the appeal. 

2. The applicant must show that the appeal stated a genuine claim, i.e., one that was at least colorable, not frivolous, 
unreasonable or groundless. 

3. The applicant must show that its appeal was a substantial or significant cause of the DEP's action providing relief." 

And that brings us back to the pending appeal before the Commonwealth Court. 

While the Commonwealth Court considers, among other issues, whether the DEP ought to pay attorney fees to appellants 
who do not prevail but nevertheless catalyze some change, the EHB has followed that "catalyst" rule. In several 
settlements, nongovernmental organizations have demanded and received attorney fee recoveries. In no case, to my 
knowledge, has the EHB granted fees to an entity other than a municipality or an NGO, and in no case has the EHB 
granted fees from an entity other than the DEP. 

So in a time of tight budgets, the DEP has to be concerned with appeals by third-party public interest groups. Third-party 
environmental advocates rarely appeal the denial of a permit. Section 307(b), as currently read, acts as a drag on issuing 
permits. Perhaps that drag is subtle, and even imperceptible to the regulators themselves. 

However, in addition to all of the other subtle forces that tend to make the DEP want to align itself with others that claim to 
be protectors of the environment, now there is a financial pressure. 

Therefore, prudent parties in contentious matters with the DEP should consider tactics either to amplify or to mitigate that 
pressure. Certain proceedings can be removed from any possible attorney fee award by agreement. Decisions to settle or 
litigate might take the Section 307(b) claim into account. The standard may be shifting. 
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In addition, litigants have yet to test whether parties like industrial permittees may recover attorney fees when successful.  

• 

David G. Mandelbaum is a Philadelphia-based shareholder in Greenberg Traurig's environmental litigation practice. He 
teaches "Oil and Gas Law," "Environmental Litigation: Superfund," and "Global Climate Change" in rotation at Temple 
University's Beasley School of Law. He also serves as vice-chair of the Pennsylvania Statewide Water Resources 
Committee and a board member of the Delaware Valley Regional Planning Commission. 
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