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On May 8, Judge Louis H. Pollak passed away. I served as law clerk to Pollak at the beginning of my 
career. He was, to be sure, a great man — and one who loved parentheticals, including the ubiquitous "to 
be sure" — but he was, for many of us, more important as an example of how a lawyer can at the same 
time be a fine human being. If there was a graceful way to address a litigation situation or a legal problem, 
he would follow it. He was always the best lawyer in whichever room he was in, and he never tried to make 
anyone notice or acknowledge it. 

Other encomia (a word he might have used) will set forth Pollak's accomplishments. Not many of them had 
much to do with environmental law, although he did preside over the Moyers Landfill litigation for many 
years. His career in practice — notably on Thurgood Marshall's team that litigated Brown v. Board of 
Education — and as a scholar focused on civil rights and civil liberties. It seems fitting, then, in this space to 
consider where the "environmental justice" program stands. 

The federal Environmental Protection Agency has in place a program to ensure that environmental 
regulatory and enforcement programs — including those administered by state agencies — do not 
discriminate on the basis of race, color, national origin or economic status. In September 2011, the EPA 
issued a "strategy" called "Plan EJ 2014" with the purpose of invigorating the environmental justice 
program. 

On April 12, the EPA issued a "Draft Title VI Supplement to Plan EJ 2014" with the purpose of ensuring 
compliance with Title VI of the Civil Rights Act of 1964. That draft document is available for comment on the 
EPA's website. 

Section 601 of the Civil Rights Act of 1964 provides: "No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to 

Page 1 of 4The Legal Intelligencer: Where Does Environmental Justice Stand

5/22/2012http://www.law.com/jsp/pa/PubArticleFriendlyPA.jsp?id=1202555076692



discrimination under any program or activity receiving federal financial assistance." 

The states generally receive federal funds to implement permitting and often enforcement programs under 
the Clean Air Act, the Clean Water Act, the Resource Conservation and Recovery Act and other federal 
environmental statutes. Accordingly, Section 601's prohibition against discrimination applies to state 
agencies in the implementation of their environmental programs. 

Section 602 of the Civil Rights Act authorizes any federal agency providing financial assistance to issue 
regulations implementing Title VI of the statute. The EPA's regulations appear at Part 7 of Title 40 of the 
Code of Federal Regulations. Like the rules adopted by most federal agencies, the EPA's regulations 
implementing Title VI prohibit not only intentional discrimination by recipients of federal financial assistance, 
but also implementation of programs receiving federal financial assistance in a way that has a 
discriminatory effect. 

The statute prohibits intentional discrimination on the basis of race, color or national origin; the Clean Water 
Act adds sex to that list for certain grant programs. However, the regulations prohibit any rule or 
administration of a program that has a disparate impact on minority groups, even if no one can show 
intentional discrimination. 

That addition makes sense from the perspective of federal administrators. If a state denies waste permits to 
minority-owned businesses twice as often as it does to businesses owned by white men, the EPA does not 
want to have to determine whether the director of the state waste program is a bigot; it just wants to take 
steps to correct the imbalance if there is no other justification for it. 

In the 1980s, data began to emerge tending to show that polluting facilities were located disproportionately 
in minority communities and that cleanups of contaminated sites were less aggressive in minority 
communities, even controlling for income. In 1994, then-President Bill Clinton issued Executive Order 
12898, requiring that steps be taken to ameliorate that disparate impact on minority and low-income 
communities. 

The courts have read the statute to provide a private right of action to enforce the prohibition of Section 601. 
In the Rehabilitation Act amendments of 1986, Congress abrogated state sovereign immunity from suit to 
enforce Title VI. So, suits sprang up alleging that various environmental programs in various states had a 
disparate impact on minority and low-income neighborhoods. In 1997, the U.S. Court of Appeals for the 
Third Circuit endorsed that sort of litigation in Chester Residents Concerned for Quality Living v. Seif, 132 
F.3d 925 (3d Cir. 1997), and the District of New Jersey entertained a preliminary injunction in South 
Camden Citizens in Action v. New Jersey Dept. of Envtl. Prot'n, 145 F. Supp.2d 505 (D.N.J.).  

Within a few days of the district court's ruling in South Camden , the Supreme Court decided Alexander v. 
Sandoval , 532 U.S. 275 (2001), a case that had nothing to do with environmental justice, but instead with 
the right of Martha Sandoval to take her driver's test in Spanish. The court held that the private right of 
action under Title VI could only be used to enforce the statutory prohibition against intentional 
discrimination, but could not be used to enforce compliance with federal regulations prohibiting disparate 
impact. Accordingly, the court of appeals reversed South Camden and held Chester Residents to be 
overruled. Thus, to take the facts of South Camden , if one could prove that the New Jersey DEP granted 
air pollution permits disproportionately to facilities in minority neighborhoods (as was evidently the case), 
one could show a violation of the EPA's Title VI regulations. However, one could only bring a private claim 
to enforce Title VI if one could show that the DEP's disproportionate dumping on minority communities 
arose from intentional discrimination. 

Of course, the fact that disparate impact does not give rise to a private claim (and attendant attorney fee 
awards) does not mean that the federal regulations' prohibition on disparate impact have no force. One can 
complain to the EPA, and if the complaint turns out to be justified, the EPA may withdraw funding or institute 
other sanctions. 

The DEP established an Environmental Justice Work Group that issued a report in 2002. That report 
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contains maps, now dated, of environmental justice communities — areas in which location of a polluting 
facility might implicate Title VI concerns. Currently, the DEP's program runs through the Office of 
Environmental Advocate. 

Even though one may not bring a private right of action to enforce Title VI directly, one can challenge a 
state action as contrary to Title VI. In Pennsylvania environmental practice, that would constitute a ground 
for appeal to the Environmental Hearing Board from any final action of the Pennsylvania DEP. 

Indeed, in 2004, then-Chief Judge Michael Krancer of the EHB issued an opinion on a motion to dismiss a 
third-party appeal from issuance of a plan approval (that is an air pollution permit to construct) the 
Harrisburg incinerator in an appeal captioned Cooley v. Dept. of Envtl. Prot'n, No. 2003-246-K (Pa. Envtl. 
Hearing Bd. July 16, 2004). He denied the motion to dismiss because appellants had adequately alleged 
intentional discrimination in issuance of the plan approval. 

The Cooley opinion goes on to say: 

"It is important for us to note, on the other side of the coin, and for our purposes going forward, that we see 
appellants as saying that no cause of action in their favor lies absent a showing of intentional discrimination. 
While there is some discussion of 'discriminatory effects' in appellants' supersedeas papers and their 
response papers on this motion, they seem to realize that Alexander v. Sandoval stands in the way of their 
winning the day on a claim of discriminatory effects — unless, of course, intentional discrimination lies 
behind those effects." 

The board has not revisited this observation, and no reported decisions of the Pennsylvania courts have 
addressed it. Some might argue that the board overread Sandoval on this point. Sandoval stands for the 
proposition that no private statutory right of action exists under the Civil Rights Act to sue a state for 
violating a federal regulation prohibiting disparate impact. However, if that regulation exists, one might well 
argue that it applies to issuance of a plan approval every bit as much as regulations issued under the Clean 
Air Act. 

If the DEP violated the regulations in Part 7 of 40 CFR (relating to nondiscrimination), one might say that a 
DEP action was "contrary to law" much in the same way as it would be if the DEP violated a regulation in 
Part 50 (relating to adoption of the state implementation plan under the Clean Air Act). In this regard, one 
might also consider whether the right of "the people" to "clean air, pure water, and to the preservation of the 
natural, scenic, esthetic, and historical values of the environment" under Article I, Section 27, of the 
Pennsylvania Constitution must be protected in a way that ensures rights for each person, as well as to the 
collective "people." 

On the other hand, skeptics question whether attention to "environmental justice" in fact benefits minority 
communities. The communities we probably really care about are those without adequate resources, 
communities where people are economically disadvantaged, among other things. Some have said that 
placing extra hurdles on new businesses coming into those communities actually deprives them of 
economic opportunity. 

What all this means and what is the right thing to do has been a puzzle for a long time. Economic activity 
has to go somewhere. Should it be concentrated or dispersed? People are not nailed to the ground. If an 
area becomes too industrial, should new industry be kept out, or should the people be encouraged to 
move? The EPA evidently believes that more ought to be done. That motivates both Plan EJ 2014 and the 

Title VI supplement issued last month. What that "more" is, is up for debate.   

David G. Mandelbaum is national co-chair of the environmental practice group of Greenberg Traurig. His 
principal office is in Philadelphia. He teaches "Oil and Gas Law," "Environmental Litigation: Superfund" and 
"Global Climate Change" in rotation at Temple University's Beasley School of Law, and serves as vice chair 
of the Pennsylvania Statewide Water Resources Committee. He was educated at Harvard College and 
Harvard Law School. 
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